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MAINTENANCE OF CLIENT DATA 



DATA STORAGE  -  CLIENT FILES 



BECAUSE CLOUD COMPUTING PLACES DATA, 
INCLUDING CLIENT DATA, ON REMOTE 
SERVERS OUTSIDE OF THE LAWYER’S DIRECT 
CONTROL, IT GIVES RISE TO SOME CONCERNS 
REGARDING ITS ACCEPTABILITY UNDER 
APPLICABLE ETHICS RULES. 

 “CLOUD ETHICS OPINIONS AROUND THE U.S.” AMERICAN BAR 
ASSOCIATION LEGAL TECHNOLOGY RESOURCE CENTER FINDS THE 
STANDARD OF ‘REASONABLE CARE’ WITH REGARD TO THE 
LAWYERS’ USE OF CLOUD TECHNOLOGY FROM ALL STATES 
SUPPORTING THE USE OF CLOUD STORAGE. 



FORMAL ETHICS OPINION 2015-F-159 
ADDRESSES MAINTAINING CLIENT DATA 
IN “THE CLOUD”. 





 
 
 
TN FORMAL ETHICS OPINION 2015-F-159 
 PERMITS DATA STORAGE IN “THE CLOUD” SO LONG AS THE LAWYER’S DUTIES TO 

CLIENTS ARE FULFILLED.  THE OPINION GIVES GUIDANCE ON HOW TO CHOOSE A 
DATA STORAGE PROVIDER AND SETS OUT THE LAWYER’S OBLIGATIONS WITH 
RESPECT TO MAINTAINING CONFIDENTIALITY. 

OF PARTICULAR INTEREST TO IN HOUSE ATTORNEYS IS THE RECOGNITION THAT 
“OFTEN IN-HOUSE COUNSEL HAS NO INPUT WITH REGARD TO THE TECHNOLOGY 
USED BY THE CORPORATION, BUT OWES THE DUTY OF COMMUNICATION WITH 
THE COPORATE CLIENT REGARDING THE RISKS AND BENEFITS OF CLOUD STORAGE.  
COMMENT 3 TO RPC 1.13 STATES THAT WHEN CONSTITUENTS  OF THE 
ORGANIZATION MAKE DECISIONS FOR IT, THE DECISIONS ORDINARILY MUST BE 
ACCEPTED BY THE LAWYER EVEN IF THEIR UTILITY OR PRUDENCE IS DOUBTFUL.  
DECISIONS CONCERNING POLICY AND OPERATIONS, INCLUDING ONES ENTAILING 
SERIOUS RISK, ARE NOT AS SUCH IN THE LAWYER’S PROVINCE. ISSUED 9-11-15 

 



CONFIDENTIALITY IS  THE PRIMARY 
CONCERN IN MAINTAINING CLIENT 
DATA 



WHAT ABOUT USING “DROPBOX” OR 
SIMILAR WEBSITES FOR TRANSMITTING 
CLIENT DATA ? 



THE LAWYER IS NOT REQUIRED BY THE RULES 
TO USE INFALLIBLE METHODS OF 
PROTECTION  2015-F-159 

 WHEN TRANSMITTING A COMMUNICATION THAT INCLUDES 
INFORMATION RELATING TO THE REPRESENTATION OF A CLIENT, THE 
LAWYER MUST TAKE REASONABLE PRECAUTIONS TO PREVENT THE 
INFORMATION FROM COMING INTO THE HANDS OF UNINTENDED 
RECIPIENTS. 

 THIS DUTY DOES NOT REQUIRE THE LAWYER TO USE SPECIAL 
SECURITY MEASURES IF THE METHOD OF COMMUNICATION 
AFFORDS A REASONABLE EXPECTATION OF PRIVACY. 



HARLEYSVILLE INS. CO. V. HOLDING FUNERAL 
HOME, INC.  2017 WL 1041600 (W.D. Va. Feb 9, 
2017 

 A PARTY UPLOADED PRIVILEGED DOCUMENTS INTO A CLOUD FILE-
SHARING ACCOUNT UNPROTECTED BY A PASSWORD.  OPPOSING 
COUNSEL FOUND THE HYPERLINK THROUGH DISCOVERY 
HAPPENSTANCE, ACCESSED THE ACCOUNT, DOWNLOADED AND 
READ THE DOCUMENTS.  THE COURT HELD  THAT THE PARTY 
WAIVED BOTH ATTORNEY-CLIENT PRIVILEGE AND WORK PRODUCT 
DOCTRINE IMMUNITY AS TO THE DOCUMENTS. 

 JUDGE GAVE A METAPHOR THAT HARLEYSVILLE HAD EFFECTIVELY 
LEFT THE FILE ON A PUBLIC BENCH AND GIVEN AWAY THE 
DIRECTIONS 



 
ON APPEAL THE DISTRICT JUDGE SUSTAINED KEY 
OBJECTION TO THE MAGISTRATE JUDGE’S OPINION 
THAT HELD THAT HARLEYSVILLE INSURANCE COMPANY 
WAIVED THE ATTORNEY CLIENT PRIVILEGE AND WORK 
PRODUCT DOCTRINE. 

 FOUND THAT HARLEYSVILLE HAD TAKEN REASONABLE PROTECTIVE 
MEASURES TO PRESERVE THE FILE’S CONFIDENTIALITY WHEN IT LOADED 
THE FILE ON A BOX CLOUD ACCOUNT ACCESSIBLE ONLY VIA A LENGTHY 
RANDOMLY GENERATED HYPERLINK. 

 THE AGENT INEXPERIENCED WITH BOX’S FILE SHARING SERVICE 
ASSUMED THAT THE HYPERLINK EXPIRED WITHIN A FEW DAYS. 

 ALL PRIVILEGED AND CONFIDENTIAL MATERIAL WAS MARKED AS SUCH. 



THE JUDGE CONCLUDED THAT HARLEYSVILLE 
TOOK “REASONABLE PRECAUTIONS” TO 
PREVENT INADVERTENT DISCLOSURE AND 
THAT THIS WEIGHED AGAINST WAIVER. 
 WORK PRODUCT PRIVILEGE REQUIRES “INADVERTENT DISCLOSURE” 
AND THE JUDGE FOUND DISCLOSURE WAS INADVERTENT AND THAT 
THERE WAS NO WAIVER. 

 NOW THE OPINION GETS INTERESTING…. 



THE JUDGE FOUND THAT HOLDING’S 
COUNSEL “HAD AN OBLIGATION TO: 
 ‘PROMPTLY RETURN, SEQUESTER, OR DESTROY’ THE 
PRIVILEGED MATERIALS,” AND ALSO A DUTY TO 
REVEAL THEIR DISCLOSURE, BUT DID NEITHER AND 
“FELL FAR SHORT OF THEIR [ETHICAL] 
RESPONSIBILITY.” 

  

  



RPC 4.4(b) 
 A LAWYER WHO RECEIVES INFORMATION (INCLUDING, BUT 
NOT LIMITED TO, A DOCUMENT OR ELECTRONICALLY 
STORED INFORMATION) RELATING TO THE REPRESENTATION 
OF THE LAWYER’S CLIENT THAT THE LAWYER KNOWS OR 
REASONABLY SHOULD KNOW IS PROTECTED BY RPC 1.6 
(INCLUDING INFORMATION PROTECTED BY THE ATTORNEY- 
CLIENT PRIVILEGE OR THE WORK PRODUCT RULE) AND HAS 
BEEN DISCLOSED TO THE LAWYER INADVERTENTLY OR BY A 
PERSON NOT AUTHORIZED TO DISCLOSE SUCH 
INFORMATION TO THE LAWYER, SHALL: 



 (1)  IMMEDIATELY TERMINATE REVIEW OR USE OF THE 
INFORMATION; 

  

 (2) NOTIFY THE PERSON, OR THE PERSON’S LAWYER IF THE 
COMMUNICATION WITH THE PERSON IS PROHIBITED BY RPC 4.2, OF 
THE INADVERTENT OR UNAUTHORIZED DISCLOSURE; AND 

  

 (3) ABIDE BY THAT PERSON’S OR LAWYER’S INSTRUCTIONS WITH 
RESPECT TO DISPOSITION OF WRITTEN INFORMATION OR REFRAIN 
FROM USING THE WRITTEN INFORMATION UNTIL OBTAINING A 
DEFINITIVE RULING ONF THE PROPER DISPOSITION FROM A COURT 
WITH APPROPRIATE JURISDICTION. 



HOW LONG DO I HAVE TO MAINTAIN 
CLIENT DATA? 

  



FORMAL ETHICS OPINIONS 2016-F-160 
AND 2016-F-160(a) 



            ETHICS 



THE BOARD HAS ISSUED 3 NEW FORMAL 
ETHICS OPINIONS 



PROSECUTOR’S DUTY TO DISCLOSE 
EVIDENCE FAVORABLE TO DEFENSE 



         ADVERTISING – USE OF TRADE NAME 



ADVERTISING – LEGAL MARKET PLACE 



WHERE CAN I FIND THE FORMAL ETHICS 
OPINIONS ? 









LAST YEAR 1,385 COMPLAINTS 
WERE FILED 

  

  

 1,254 WERE RESOLVED IN THE INVESTIGATIVE PROCESS. 

  

 131 WERE RESOLVED IN FORMAL DISCIPLINARY LITIGATION 
PROCEEDINGS. 



LAST YEAR’S DISPOSITION OF 
INVESTIGATIVE COMPLAINTS 

 Investigative Complaint Disposition:  

 Administrative Dismissals: 510  

 Investigative Dismissals: 504  

 Diversions: 30  

 Private Informal Admonitions: 60  

 Private Reprimands: 35  

 Informal Public Censures: 46  

 Transfer to Disability Inactive: 46  

 Placed on Retired Status: 13  

 Other: 10  

 Total: 1,254 



LAST YEAR’S DISPOSITION OF FORMAL 
DISCIPLINARY PROCEEDINGS 





THE GOOD NEWS! 

 74 % OF COMPLAINTS WERE 
DISMISSED. 



ETHICS INQUIRIES FROM 1-1-17 THROUGH 12-
31-17    (2,337) 









WHAT CAN WE DO ? 



ALL OF THIS INFORMATION CAME FROM 
THE BPR NEWSLETTER, “BOARD NOTES” 



WHAT ETHICAL ISSUE DO YOU THINK THAT 
ATTORNEYS MOST OFTEN CALL THE BOARD 
FOR AN ETHICS OPINION? 



CONFLICTS OF INTEREST 



LAST YEAR THERE WERE 716 CONFLICTS OF 
INTEREST QUESTIONS ANSWERED. 



ONE OF THE MOST COMMON ETHICAL 
ISSUES THAT MAY ARISE IN THE 
PRACTICE OF ENVIRONMENTAL LAW IS 
THE PROBLEM OF CONFLICTS OF 
INTEREST. 



 
 
I.   CONFLICTS ARISING IN CONNECTION WITH 
THE REPRESENTATION OF MULTIPLE PARTIES 
IN THE SAME MATTER 
 



HYPOTHETICAL 
 YOU HAVE BEEN ASKED TO REPRESENT COMPANY A IN A 
MULTI-PARTY SUPERFUND MATTER WHERE COMPANY A’S 
INTEREST MAY BE ADVERSE TO COMPANY B.  A CONFLICTS 
CHECK REVEALS THAT YOUR FIRM HAS NEVER REPRESENTED 
COMPANY B, BUT REPRESENTED COMPANY C, WHICH IS THE 
PARENT OF COMPANY B, IN A MERGER TRANSACTION.  THE 
LANGUAGE OF COMPANY C’S RETAINER AGREEMENT IN THE 
MERGER TRANSACTION STATES THAT YOUR FIRM WAS 
HIRED TO REPRESENT COMPANY C AND ALL ASSOCIATED 
COMPANIES. 



ETHICAL ISSUES: 
 IS THERE AN EXISTING CONFLICT?  DO YOU NEED TO OBTAIN 
INFORMED CONSENT? 

 IF BOTH PARTIES, COMPANY A AND COMPANY B, REQUEST 
YOUR REPRESENTATION IN THE SUPERFUND MATTER, MAY 
YOU TAKE THE CONCURRENT REPRESENTATION ? 



ANALYSIS: 
 ALTHOUGH YOUR FIRM DOES NOT DIRECTLY REPRESENT 
COMPANY B, THE LANGUAGE IN THE RETAINER AGREEMENT 
GIVES COMPANY C THE REASONABLE EXPECTATION THAT 
YOUR FIRM ALSO REPRESENTS ANY OF ITS SUBSIDIARIES.  
THEREFORE, YOU SHOULD OBTAIN COMPANY C’S CONSENT 
BEFORE UNDERTAKING THE REPRESENTATION OF COMPANY 
A. 



RULE 1.7 APPLIES HERE. 
 “ A LAWYER SHALL NOT REPRESENT A CLIENT IF THE REPRESENTATION 
INVOLVES A CONCURRENT CONFLICT OF INTEREST.” 

  

 “A CONCURRENT CONFLICT OF INTEREST EXISTS IF THERE IS A 
SIGNIFICANT RISK THAT THE REPRESENTATION OF ONE OR MORE 
CLIENTS WILL BE MATERAILLY LIMITED BY THE LAWYER’S 
RESPONSIBLITIES TO ANOTHER CLIENT, A FORMER CLIENT, OR A THIRD 
PERSON OR BY A PERSONAL INTEREST OF THE LAWYER.” 

  

  

 TENNESSEE RULES OF PROFESSIONAL CONDUCT 1.7(a)(2). 



RPC 1.7(b)  ALLOWS FOR WAIVER OF 
CONCURRENT CONFLICTS OF INTEREST. 

 1.  THE LAWYER MUST BELIEVE THAT THE LAWYER WILL BE ABLE TO 
PROVIDE COMPETENT REPRESENTATION TO EACH AFFECTED CLIENT; 

 2.  THE REPRESENTATION IS NOT PROHIBITED BY LAW; 

 3.  THE REPRESENTATION DOES NOT INVOLVE THE ASSERTION OF A 
CLAIM BY ONE CLIENT AGAINST ANOTHER CLIENT REPRESENTED BY THE 
LAWYER IN THE SAME LITIGATION OR OTHER PROCEEDING BEFORE A 
TRIBUNAL; AND 

 4. EACH AFFECTED CLIENT GIVE INFORMED CONSENT, CONFIRMED IN 
WRITING. 



MULTIPLE REPRESENTATIONS IN 
SUPERFUND MATTERS ARE GENERALLY 
PERMISSIBLE 



 THE GENERAL OPINION AMONG COMMENTATORS IS THAT 
MULTIPLE REPRESENTATIONS ARE PERMITTED, AS LONG AS 
THE LAWYER EXAMINES EACH SITUATION FOR 
COMPLIANCE WITH RPC 1.7. 

 A GROUP OF SIMILAR CLIENTS MAY HAVE SUFFICIENT 
COMMON INTEREST IN COOPERATING WITH REGULATORY 
AGENCIES TO PERMIT MULTIPLE REPRESENTATION.  
HOWEVER, IF TWO PARTIES CANNOT AGREE ON HOW 
LIABILITY SHOULD BE APPORTIONED BETWEEN THEM,  IT 
WOULD NOT BE PERMISSIBLE TO HAVE MULTIPLE 
RESPRSENTATION BECAUSE THEIR POSITIONS ARE 
FUNDAMENTALY ANTAGONISTIC.  



FACTORS RELEVANT IN DETERMINING 
WHETHER THE CLIENTS NEED TO BE ADVISED 
OF THE RISK INCLUDE: 
 WHERE THE CASES ARE PENDING; 

 WHETHER THE ISSUE IS SUBSTANTIVE OR PROCEDURAL; 

 THE TEMPORAL RELATIONSHIP BETWEEN THE MATTERS; 

 THE SIGNIFICANCE OF THE ISSUE TO THE IMMEDIATE AND 
LONG TERM INTERESTS OF THE CLIENTS INVOLVED; AND  

 THE CLIENTS’ REASONABLE EXPECTATIONS IN RETAINING 
THE LAWYER. 



CONFLICTS BETWEEN CURRENT CLIENTS 
IN DIFFERENT MATTERS 



HYPOTHETICAL:  (POSITIONAL CONFLICTS) 

 THE POSITION ON SUBSTANTIVE LEGAL ISSUES YOU 
WILL BE ARGUING IN COMPANY A’S DEFENSE IS 
DIRECTLY CONTRARY TO THE POSITION YOU ARE 
ADVOCATING ON BEHALF OF ANOTHER CLIENT IN A 
DIFFERENT AND UNRELATED PENDING MATTER. 

 IS ARGUING TWO SIDES OF THE SAME LEGAL ISSUE 
A CONFLICT OF INTEREST? 



ANALYSIS: 
 COMMENT [24] TO RPC 1.7 SAYS THAT ORDINARILY A 
LAWYER MAY TAKE INCONSISTENT LEGAL POSITIONS IN 
DIFFERENT TRIBUNALS AT DIFFERENT TIMES ON BEHALF OF 
DIFFERENT CLIENTS.  THE MERE FACT THAT ADVOCATING A 
LEGAL POSITION ON BEHALF OF ONE CLIENT MIGHT CREATE 
PRECEDENT ADVERSE TO THE INTERESTS OF A CLIENT 
REPRESENTED BY THE LAWYER IN AN UNRELATED MATTER 
DOES NOT CREATE A CONFLICT OF INTEREST. 



HOWEVER, A CONFLICT OF INTEREST 
EXISTS IF: 
 THERE IS A SIGNIFICANT RISK THAT A LAWYER’S ACTION ON 
BEHALF OF ONE CLIENT WILL MATERIALLY LIMIT THE 
LAWYER’S EFFECTIVENESS IN REPRESENTING ANOTHER 
CLIENT IN A DIFFERENT CASE, FOR EXAMPLE, WHEN A 
DECISION FAVORING ONE CLIENT WILL CREATE A 
PRECEDENT LIKELY TO SERIOUSLY WEAKEN THE POSITION 
TAKEN ON BEHALF OF THE OTHER CLIENT.   



IF THERE IS A SIGNIFICANT RISK OF 
MATERIAL LIMITATION, THEN, 
 THE LAWYER MUST REFUSE ONE OF THE REPRESENTATIONS 
OR WITHDRAW FROM ONE OR BOTH MATTERS. 



CONFLICTS WITH FORMER CLIENTS 



THE DUTIES OWED TO A FORMER CLIENT ARE 
SOMEWHAT LIMITED BUT REMAIN IN 
PERPETUITY. 
 RPC 1.9 PROHIBITS A LAWYER FROM REPRESENTING A 
CLIENT (IN THE ABSENCE OF CONSENT) WHOSE INTERESTS 
ARE MATERIALLY ADVERSE TO THOSE OF A FORMER CLIENT 
WHOM THE LAWYER REPRESENTED IN “THE SAME OR 
SUBSTANTIALLY RELATED MATTER.” 



RPC 1.9 COMMENT [3b]:  EXAMPLE: 
 A LAWYER WHO HAS PREVIOUSLY REPRESENTED A CLIENT 
IN SECURING ENVIRONMENTAL PERMITS TO BUILD A 
SHOPPING CENTER WOULD BE PRECLUDED FROM 
REPRESENTING NEIGHBORS SEEKING TO OPPOSE REZONING 
OF THE PROPERTY ON THE BASIS OF ENVIRONMENTAL 
CONSIDERATIONS; HOWEVER , THE LAWYER WOULD NOT 
BE PRECLUDED, ON THE GROUNDS OF SUBSTANTIAL 
RELATIONSHIP, FROM DEFENDING A TENANT OF THE 
COMPLETED SHOPPING CENTER IN RESISTING EVICTION 
FOR NONPAYMENT OF RENT. 



QUERY: 

 A woman has asked Attorney to represent her in obtaining 
compensation for a tract of land that is being condemned by the State 
Department of Transportation to build a new highway.   

 Two years ago, Attorney had been employed by the Department and 
had been assigned to search title on several tracts of land, including the 
one owned by the woman.  

  Attorney remembers a Department engineer had drafted a confidential 
memorandum advising against running a new highway across the 
woman’s land because of a potential adverse environmental impact.   

 Because of this information, Attorney believes it is possible to prevent 
the condemnation of the woman’s land or to increase the settlement 
amount. 



CAN ATTORNEY TAKE THIS CASE? 



RULE 1.11(c) 
 If you obtained confidential government information about 
a person when you worked for the agency, you cannot 
represent a private client whose interests are adverse to the 
person when the information could be used to material 
disadvantage to that person. 

 “Confidential information” means info that the agency is 
prohibited from revealing and which is otherwise not 
available to the public. 

  



CAN ANOTHER ATTORNEY IN THE 
DISQUALIFIED ATTORNEY’S OFFICE TAKE THE 
CASE ? 



RULE 1.11 
 IF YOU ARE DISQUALIFIED BECAUSE OF YOUR PRIOR 
REPRESENTATION OF THE AGENCY, SO IS YOUR LAW 
FIRM UNLESS YOU IMPLEMENT SCREENING 
PROCEDURES OUTLINED IN THE RULE. 



RPC 1.11(b) SETS OUT SCREENING PROCEDURES 

 1.  ASCERTAIN THAT THE PERSONALLY DISQUALIFIED LAWYER IS PROHIBITED 
FROM PARTICIPATING IN THE REPRESENTATION OF THE CURRENT CLIENT; AND 

 2.  DETERMINE THAT NO LAWYER REPESENTING THE CLIENT HAS ACQUIRED 
ANY MATERIAL CONFIDENTIAL GOVERNMENT INFORMATION RELATING TO THE 
MATTER; AND 

 3.  PROMPTLY IMPLEMENT SCREENING PROCEDURES TO EFFECTIVELY PREVENT 
THE FLOW OF INFORMATION ABOUT THE MATTER BETWEEN THE PERSONALLY 
DISQUALIFIED LAWYER AND OTHER LAWYERS IN THE FIRM;  AND 

 4.  ADVISE THE GOVERNMENT AGENCY IN WRITING OF THE CIRCUMSTANCES 
THAT WARRANTED THE UTILIZATION OF THE SCREENING PROCEDURES AND 
ACTIONS TO COMPLY. 



SOCIAL MEDIA 



SOCIAL NETWORKING AND BLOGGING 
 ENVIRONMENTAL LAWYERS, LIKE OTHER LAWYERS, HAVE 
BECOME INCREASINGLY RELIANT ON THE INTERNET FOR 
MANY ASPECTS OF THEIR PRACTICE. 

 ENVIRONMENTAL LAWYERS RELY ON THE INTERNET NOT 
ONLY FOR RESEARCH, BUT ALSO TO MAINTAIN OFFICE 
RELATED WEBSITES, TO COMMUNICATE WITH CLIENTS, AND 
PROSPECTIVE CLIENTS AND FOR MARKETING PURPOSES. 



HYPOTHETICAL: 
 DURING DISCOVERY, YOU DEPOSE W, AN ADVERSE WITNESS, AND 
DURING THE COURSE OF THE DEPOSITION, W REVEALS THAT SHE HAS 
ACCOUNTS ON FACEBOOK AND LINKEDIN, TWO SOCIAL NETWORKING 
SITES THAT PERMIT “FRIENDS” OF USERS TO ACCESS PERSONAL 
INFORMATION POSTED BY THAT USER.  YOU ALSO LEARN THAT W 
WOULD “FRIEND” ANYONE WHO REQUESTS TO BE HER FRIEND.  YOU 
BELIEVE THAT W HAS POSTED INFORMATION ON HER PAGES THAT 
MAY BE USED TO IMPEACH HER AT TRIAL.  YOU ASK YOUR PARALEGAL, 
P, WHO IS NOT FRIENDS WITH W TO TRY TO “FRIEND” W.  P WILL USE 
HER REAL NAME, BUT WILL NOT REVEAL WHERE SHE WORKS OF THE 
REASON SHE WANTS TO BE W’S “FRIEND.” 



ETHICAL ISSUES: 
 IS THE LAWYER RESPONSIBLE FOR THE PARALEGAL’S 
CONDUCT ? 

 HAS THE LAWYER ENGAGED IN PROFESSIONAL 
MISCONDUCT ? 

 DID THE LAWYER MAKE A FALSE STATEMENT OF 
MATERIAL FACT TO A WITNESS ? 



RPC 5.3 RESPONSIBILITIES REGARDING 
NONLAWYER ASSISTANTS 

 “WITH RESPECT TO A NONLAWYER EMPLOYED OR RETAINED BY OR 
ASSOCIATED WITH A LAWYER: 

 (C) A LAWYER SHALL BE RESPONSIBLE FOR CONDUCT OF A 
NONLAWYER THAT WOULD BE A VIOLATION OF THE RULES OF 
PROFESSIONAL CONDUCT IF ENGAGED IN BY A LAWYER IF: 

 1. THE LAWYER ORDERS OR, WITH KNOWLEDGE OF THE SPECIFIC 
CONDUCT, RATIFIES THE CONDUCT INVOLVED; OR 

 2.  …KNOWS OF THE NONLAWYER’S CONDUCT AT A TIME WHEN ITS 
CONSEQUENCES CAN BE AVOIDED OR MITIGATED BUT FAILS TO TAKE 
REASONABLE REMEDIAL ACTION. 



ANALYSIS: 
 BECAUSE YOU ARE P’S EMPLOYER AND IN A POSITION OF 
AUTHORITY, P MAY BELIEVE THAT SHE IS OBLIGATED TO 
“FRIEND” W.  FURTHER, YOU ARE PROCURING THE 
CONDUCT, AND IF P BECOMES W’S “FRIEND”, YOU WOULD 
BE RATIFYING IT WITH FULL KNOWLEDGE OF THE 
IMPROPRIETY.  THEREFORE, EVEN THOUGH YOU DID NOT 
ENGAGE IN THE ACTUAL CONDUCT, YOU ARE RESPONSIBLE 
FOR P’S ACTIONS, AND ARE THUS RESPONSIBLE FOR 
VIOLATING RPC 5.3. 



RPC 8.4 MISCONDUCT 
 IT IS PROFESSIONAL MISCONDUCT FOR A LAWYER TO: 

 (a) VIOLATE OR ATTEMPT TO VIOLATE THE RULES OF 
PROFESSIONAL CONDUCT, KNOWINGLY ASSIST OR INDUCE 
ANOTHER TO DO SO, OR DO SO THROUGH THE ACTS OF 
ANOTHER;… 

 (C) ENGAGE IN CONDUCT INVOLVING DISHONESTY, FRAUD, 
DECEIT, OR MISREPRESENTATION… 



AS ETHICS COUNSEL, MY JOB IS TO ANSWER 
THE ETHICS HOTLINE AND GIVE GUIDANCE TO 
ATTORNEYS WHO ARE FACING AN ETHICAL 
DILEMMA. 



WHEN IN DOUBT ABOUT AN ETHICAL 
DILEMMA CALL THE ETHICS HOTLINE 
 You can get advice when you don’t know what to do with 
regard to the ethics of a situation in your practice. 



615-361-7500  locally 
 
1-800-486-5714  from anywhere in U.S.A. 



HOW TO GET ASSISTANCE WITH AN 
ETHICAL DILEMMA? 

 1. PICK UP THE PHONE AND CALL 615-361-7500 EXTENSION 212; OR 

  

 2.  USE THE BOARD’S ONLINE INFORMAL ETHICS INQUIRY PROGRAM; OR 

  

 3.  SEND AN EMAIL WITH THE FACTS AND YOUR QUESTION(S) TO 
lchastain@tbpr.org  

  

mailto:lchastain@tbpr.org


WHEN GIVING ETHICS OPINIONS, ETHICS 
COUNSEL IS PROHIBITED FROM GIVING ETHICS 
OPINIONS BY BOARD POLICY IN THE 
FOLLOWING SITUATIONS: 

 1.  MATTERS PENDING BEFORE A COURT OR ADMINISTRATIVE BODY; 

 2.  ANOTHER LAWYER’S CONDUCT; 

 3.  YOUR OWN PAST CONDUCT.    



WHEN CAN ETHICS COUNSEL GIVE AN 
INFORMAL ETHICS OPINION? 

  

 WHEN YOU ARE SEEKING GUIDANCE REGARDING YOUR OWN 
PROSPECTIVE CONDUCT.   

 WHEN YOU ARE SEEKING WHAT YOU SHOULD DO UNDER THE 
CIRCUMSTANCES CONSIDERING THE RULES OF PROFESSIONAL 
CONDUCT. 

 WHEN YOU ARE SEEKING THE RULES OF PROFESSIONAL CONDUCT 
THAT APPLY TO YOUR SITUATION. 



IS MY ETHICS INQUIRY CONFIDENTIAL? 
 YES, EVERY ETHICS CALL IS CONFIDENTIAL.  THERE IS A CONFIDENTIAL RECORD 
MADE OF EACH CALL THAT IS NOT SUBJECT TO A PUBLIC RECORDS REQUEST. 

 THE LAWYER MAKING THE CALL HAS THE RIGHT TO WAIVE THE 
CONFIDENTIALITY IN THE EVENT THAT THE LAWYER WANTS TO USE THE FACT 
THAT HE/SHE CALLED THE BPR FOR GUIDANCE. 



TENNESSEE SUPREME COURT RULE 9 
SECTION 5.4(C) 

 An advisory ethics opinion may be issued by disciplinary counsel when 
there is readily available precedent.  The advisory opinion shall not be 
binding on the board and shall offer no security to the person 
requesting it.  All requests for advisory opinions, oral and written, and 
any response by disciplinary counsel shall be confidential and shall not 
be public records or open for public inspection except as subject to 
waiver by the requesting attorney or as otherwise provided in section 
32. 



FORMAL ETHICS OPINIONS 
 SUPREME COURT RULE 9, SECTION 5 GOVERNS THE ISSUANCE OF 
FORMAL ETHICS OPINIONS BY THE BOARD OF PROFESSIONAL 
RESPONSIBILITY. 

 THESE OPINIONS TAKE AT LEAST 3 MONTHS TO OBTAIN DUE TO THE 
FACT THAT THE BOARD MEETS QUARTERLY.   

 THESE OPINIONS MUST BE REQUESTED IN WRITING AND COMPLY 
WITH SUPREME COURT RULE 9, SECTION 5.4(b). 

 GENERALLY, THE BOARD WILL ISSUE OPINIONS ON SUBJECTS THAT 
WILL HAVE MEANING AND GIVE GUIDANCE TO A BROAD SPECTRUM 
OF LAWYERS RATHER THAN A SPECIFIC NARROW QUESTION 
AFFECTING VERY FEW LAWYERS. 



THE LATEST RULING BY THE TENNESSEE 
SUPREME COURT ON THE TBA’S AND BPR’S 
PETITION TO AMEND RULE 8.4 TO ADD A 
VERSION OF THE MODEL RULES ON 
DISCRIMINATION 





CONTACT INFORMATION 

 Ethics Counsel – Laura Chastain (615) 361-7500 ext. 212 

 Consumer Assistance Program (615) 361-7500  

 Tennessee Lawyers Assistance Program (615) 741-3238 

 Tennessee Board of Law Examiners (615) 741-3234 

 Tennessee Commission on Continuing Legal Education (615) 741-3096 

 Tennessee Board of Judicial Conduct (615-649-8851) 

 Tennessee Attorney General’s Office (615-741-3491)               
Unauthorized practice of law:  Nate Casey (615-741-2935) 

  




